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The Los ANGELES BAR ASSOCIATION 

SULLETIN, Which reaches all our mem- 

bers monthly, is a vital link between the 

members and the Association's trustees 

and officers. As a matter of fact, except 

for the monthly luncheon or dinner meet- 

ings, it is the only regular medium through 

which the lawyers are advised of the 

Association’s multifarious activities. Ac- 

cordingly, it is well worth while to devote 

Dane Lathem a page or two to its history, its aims and 

purposes, and the possibilities of increasing its service to our 
members. 

The BULLETIN contained but four pages 25 years ago. It was 


shortly increased to 16 pages, and for a period of approximately 


two and one-half years was published semi-monthly. Since 1928 
it has been published monthly and has varied from 24 to 32 pages 
except during three months in 1943 when it reached 40 pages. 

For many years the BULLETIN has been neither a source of reve- 
nue nor expense to the Association. Selected advertising has in 
effect paid the “freight.” 

3eginning with the current issue, it is expected to increase the 
pages to 40. This will require some additional advertising which 
has been or is in the process of being secured. Various members 
of the Board of Trustees and others have been asked to and have 
contacted prospective advertisers. 

On a 40 page basis the BULLETIN will become increasingly ef- 
fective. During the coming year, in addition to past features, we 
expect to add, among others, the following: 

(Continued on page 235) 
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THE CITY ATTORNEY. 


One Hundred Twenty-eight Years in the History 
of Los Angeles. 


By Leon Thomas David* 


FOREWORD. 
HE fabric of history is an endless 
web of cause and effect, but one may 
choose some bright thread and follow it 
through the pattern, and note the cyclic 
recurrences of the pattern itself in th 
fabric. 
The transition of our Spanish-Mexican 
city to an American metropolis, still in 
population and interests the second largest 





Mexican city in the Hemisphere, has 


Leon Thomas David 


involved cyclic recurrences of major prob 
lems: organization, housing, land, water, transportation, immigra 
tion and integration of the newcomer. 

That Los Angeles is the third city of the United States testifies 
that the community has solved such problems, and in many a 





major battle, the solution has been due in large measure to the 
work of the City Attorney and his staff. 

The office itself dates at least to 1822. In the roster of the 
thirty-one men who held the office since 1850, and of their depu- 
ties and assistants, we recognize old friends whose legal careers 
are well known to the bench and bar. There are others whose 
tradition should not remain unknown, whose labors antedated the 
American occupation and conquest. Here we can but note briefly 
some data, which at a later time may be worthy of more detail, 
concerning a number of able and interesting men. 

In this centennial year, we lawyers who consider these items 
may feel impelled to consider further, by reading from numerous 
works readily available. Some of these are indicated in the notes 
that indicate the source of the writer’s information. Pictures of 
these leaders of the bar in times past and present are found in a 
City hoe pe ae i gg Range a Sait Depaty 
1931-1932; Faculty, U. S. C. Law Sehool, 1931-1934; Lecturer, School of Government, 


1934-1940; Assistant City Attorney, Los Angeles, since 1934; Colonel, F. A., U. S 
Army, 1942-1946. Admitted California Bar, 1926. 
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number of works, and in the Los Angeles Public Library. Those 
published herein have in the main been supplied by the Security- 
First National Bank from its historical collection. 


I. 
A CONTRACT FOR SETTLEMENT 


In the development of California jurisprudence, and the growth 
of a large and learned bar in the State of California, men’s quest 
for gold did not give rise to the major legal problems which taxed 
the abilities of lawyer and the patience of litigants for many 
year. Land—land and water—these more than gold, were to in- 
stigate many a bitter battle in politics and at law. 

Philip II of Spain, contemporary of Queen Elizabeth, was 
known as “the prudent.”! Master of almost all of the New World, 
he established the Leyes de los Reynos de las Indias, for the es- 
tablishment and government of colonies. Therein it was pro- 
vided? that a pueblo or town might be established by a contract 
for settlement, in which ten married men agreed to establish it 
with their families, within a time therein specified. Dwellings 
were to be provided for each family, a church established, and a 
prescribed list of livestock was to be maintained by each settler 
on the common lands alloted for the settlement. If the conditions 
had been met, within the time specified, the reward was the official 
establishment of the town or pueblo, and a grant to the settlers in 
common of four square (Spanish) leagues of land, laid out in a 
square if topography permitted without infringing upon any other 
pueblo or Indian town. The pueblo gained political status. It 
would be under the eye of the prefect, representing the crown, 
but with its alcalde or mayor, and its regidores or councilmen, 
formed into the ayuntamiento or council, it would have consider- 
able self-government, and the council would assign and administer 
the pueblo lands. The waters, minerals and forests likewise were 
to be so administered. 

The alcalde, as mayor, exercised the general functions of a 
justice of the peace, a feature retained in later California municipal 
law. (See 1 Cal. Reports (original ed.), appendix.) 


“Though the loss of his Armada in 1588 was to start the decline of Spanish power, 
which culminated in Mexican independence in 1821, pertinent to our story. 


2Recopilacion de leyes de los Reynos de Las Indias, Ordenanzas del Rey Don 
Felipe II, Libro IV, titulo V, leyes VI, X; Escriche, Diccionario, Ayuntamiento. 


(Continued on page 236) 
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TAX PLANNING FOR AMERICA AND ITS 
CITIZENS WORKING IN FOREIGN LANDS 
By Harry M. Halstead* 

HE histories of all great nations are 

replete with instances of special fz 
vors conferred on heroic, or at least ven 
turesome, souls who set sail for foreign 
shores seeking glory and gold for their 
native land and, incidentally, for them 
selves. In olden days, the bestowal 
barony or the award of a purse was ofte 
incentive enough for the noble explorer 
to head for uncharted waters. But, in 





modern times, the struggles among na 


Harry M. Halstead 


tions for the resources and markets of 
foreign places have given rise to new kinds of adventurers. The 
United States citizen of today is to be found in almost ever 
land as engineer, corporate executive, oil prospector, entrepré 
neur, carpenter, stenographer, and in thousands of other capaci 
ties. As an incentive to its citizens to go abroad, the Unite 
States has adopted a modern version of the age-old pattern of 
conferring special favors by providing for the exemption fron 
income taxation of their foreign “earnings” while abroad. 


For many years prior to January 1, 1943, a United States 
citizen who was outside the United States for more than six 
months of the taxable year was a bona fide nonresident of the 
United States, entitled to exclude from his gross income all 
earnings from personal services rendered outside this country) 
except amounts paid by the United States Government or any 
of its agencies.!. Absence from the United States did not have 


*Harry Halstead was born in Washington, D. C., in 1918 and received his A.B 
from Rutgers University in 1941. In 1941 Mr. Halstead entered the Army of the 
United States and was discharged from the Infantry with the rank of Major in 194¢ 
He received his LL.B. from Yale Law School in 1948 and has been associated with 
the firm of Forster & Gemmill since that date. He is a member of the Committee or 
Tax Problems of Farmers of the American Bar Association. 


1Section 116(a) of the original INTERNAL REVENUE Cong, enacted February 10, 1939, 
codifying existing law, provided for exemption from income taxation of: 


“(a) Earned Income from Sources Without United States.—In the case of an 
individual citizen of the United States, a bona fide nonresident of the United States 
for more than six months during the taxable year, amounts received from sources 
without the United States (except amounts paid by the United States or any agency 
thereof) if such amounts would constitute earned income as defined in section 25(a) 
if received from sources within the United States; but such individual shall not be 
allowed as a deduction from his gross income any ‘deductions properly allocable to or 
chargeable against amounts excluded from gross income under this subsection.” 
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be continuous, and the time consumed by several trips to 
one or more countries could be combined to meet the six- 
months’ requirement.? 


As tax rates rose, the tax exemption incentive became great 
enough to entice citizens to go abroad to perform even the most 
menial tasks. In the parade of actions by Congress during the 
early years of World War II to increase the revenue, Section 
116 of the Internal Revenue Code was amended to require that 
the exemption-seeking citizen be a bona fide “resident” of a for- 
eign country or countries during the entire taxable year, for 
years beginning after December 31, 1942.5 Congress said, in 
effect, these three things: (1) more than mere nonresidence in 
the United States will be required of citizens seeking exemption 
inder Section 116; (2) the taxpayer is to have the burden of 
proving that he is a bona fide resident of one or more foreign coun- 
tries for the entire taxable year; and (3) the favor of tax 
exemption bestowed by the United States on its citizens working 
abroad has been abused, with a resulting net loss in revenue to 
the Government over the value of the political and economic bene- 
fits derived by it from the labors of that segment of its citizenry 
abroad whose activities are classified as temporary, transitory, and 


the work of “technicians.’’4 


The Commissioner of Internal Revenue seized upon his man- 
date from Congress. Aided by the indefinable term “bona fide 
resident of a foreign country” and the desire of the courts to 
support the intent of Congress to grant exemptions to fewer per- 
sons, he proceeded to collect the revenue. Many of the cases reach- 
ing the courts since the 1942 amendment to Section 116 have dealt 
with claims for exemption by persons whose activities abroad 


2G.C.M. 9348, X-2, C.B. 178; I1.T. 3424, 1940-2 C.B. 119 


31942 Revenve Act, Section 148(a) I.R.C. Section 116(a)(1), now reads as 
follows: 


“(a) Earnep Income From Sources WitHovut THE UNITED STATEs.— 


(1) Foreign ResipENT For ENTIRE TAXABLE YEAR.—In the case of an individual 
citizen of the United States, who establishes to the satisfaction of the Commissioner 
that he is a bona fide resident of a foreign country or countries during the entire 
taxable year, amounts received from sources without the United States (except 
amounts paid by the United States or any agency thereof) if such amounts constitute 
earned income as defined in paragraph (3); but such individual shall not be allowed 
as a deduction from his gross income any deductions properly allocable to or charge- 
able against amounts excluded from gross income under this veliaaiiiads ag 

*Report of pening, before Senate Committee of Finance, H.R. 7378, 77th Congress, 
2nd Session, Vol. 1 743, as cited by the Court in pare M. Glascock v. Commis. 
sioner of Internal | oan C.C.H. Dec. 16,616(M), 7 T.C.M. 675 (1948); ‘Downs v. 
Commissioner, 48-1 USTC 9159, 166 F. (2d) 504 (C. A. 9th, 1948). 


(Continued on page 250) 
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TEMPORARY PROTECTION 
FOR INVENTIONS 


By Ford W. Harris* 


AWYERS often need some general knowledge as to patent 
procedure as a minor incident to other problems they are call 


upon to solve. Often a client believes he has made an invention 


but it does not seem advisable to go to the expense of retainin; 
a patent attorney or agent until other problems are solved, or until 
the client is able more accurately to estimate the probable valu 
of his invention. The question then arises as to what sort o! 
preliminary protection on his invention the client can obtain with 
out incurring the expense of consulting a patent attorney or agen! 
and there is no good reason why every attorney should not be abl: 
to give advice on this point. In fact, general attorneys can rende1 
a real public service if they have sufficient knowledge to enabl: 
them to give their clients preliminary advice at a time when tly 
clients are greatly in need of it, and the following rather elementar 

statements should be helpful. 

An inventor has an inchoate right to his invention whenever h« 
has a complete conception of it and of the means by which ai 
embodiment of it can be made and used. The client may late: 
need proof as to his date of conception, and lawyers in general 
practice should be able to advise a client as to what can be done t 
protect himself. Every lawyer understands how difficult it is to 
go back after any considerable lapse of time and prove facts 
by (often conflicting) testimony which is not supported by a 
written record and the date of which cannot be proved. 

Patent attorneys and agents often have this problem and wel 
come any sort of record by which a date of conception can be 
established. Frequently no such records exist and, since inventors 
are inclined to be secretive and hence do not disclose their inven 
tions to others, no testimony of others as to this date is available 
Testimony of the inventor himself unsupported by other evidenc« 
or records, the date of which cannot be proved by others, has very 
little weight, as any lawyer will understand. 

What the inventor may need is a written record of the facts 

*Forp W. Harris is a native of Maine. Member of American Patent Law Asso 
ciation, State Bar of California, Los Angeles and American Bar Associations, American 


Society of Mechanical Engineers, American Chemical Society, and Fellow American 
Institute of Electrical Engineers. Admitted to California Bar 1916. 


(Continued on page 246) 
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° Silver Memories é 


a a 


Compiled from the Daily Journal of April, 1925 
By A. Stevens Halsted, Jr., Associate Editor 


Reduction of the cost of govern- 
ment and provision for further tax 
reduction are the most important 
duties facing Congress, President Cal- 
vin Coolidge declared in his annual 
message to Congress. The message, 
written in the terse, direct style for 
which Mr. Coolidge is noted, said: 
“Nothing is more likely to produce that 





public confidence which is the fore- 

A. Stevens Halsted, Jr. runner and the mainstay of prosperity, 
encourage and enlarge business opportunity with ample op- 
portunity for employment at good wages, provide a larger 
market for agricultural products and put our country in a 
stronger position to meet the world competition in trade than 
a continuing policy of economy.” 

* @ @ 

Judge Erskine M. Ross of the United States Circuit Court 
of Appeals, for 38 consecutive years a member of the Federal 
bench and one of the nation’s most distinguished jurists, has 
forwarded his application for retirement to President Cool- 
idge. Judge Ross, who is 79 years of age, has perhaps the 
longest service record of any judicial officer in the United 
States, having been appointed to the Court bench of the 
Ninth Judicial District by President Cleveland in 1887. Judge 
Ross served with the Confederate Army in the Civil War and 
in 1863 came to Los Angeles and took up the study of law. 
In 1869 he was admitted to practice and ten years later was 
elected judge of the State Supreme Court. In October 1886 
he resigned and resumed private practice of law as a partner 


of Stephen M. White. 
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U. S. District Judge William P. James of Los Angeles has 
been recommended to the President by Senator Samuel M. 
Shortridge for appointment to the appellate bench to succeed 
Judge Erskine Ross. Advancement of Judge James, a veteran 
of 20 years’ service on the State and Federal benches, t 
Judge Ross’ position would leave two vacancies on the Fed 
eral bench for the Southern California district with Judg 
Bledsoe’s pending resignation. 

* * * 

The following are candidates to succeed Judge Bledsoe o: 
the Federal bench: Mrs. Mabel Willebrandt, present Assis 
tant Attorney General, and Miss Helen Hardman of Los An 
geles; Judge William H. Thomas of Orange County, Judg 
M. W. Conkling of Imperial County, Judge Erwin W. Owen 
of Kern County, Judge H. B. McClure of Tulare County, 
William J. O’Brien of Los Angeles, Superior Judge Charle 
S. Crail and Police Judge George S. Richardson of Lo 
Angeles. * * 


Justice Thomas R. Ambrose has gone to Sacramento t 
represent the Los Angeles Bar Association in seeking passag: 
of the new Municipal Court Bill which provides 30 judge 
who will supplant the present system of 7 city police judges 
and 9 justices of the peace in Los Angeles township. Salaries 
of the judges will be $6,000 a year, as against $4,200 at pres 
ent, and will be paid from County funds. The new Municipal 
Court law will not deprive the city of the $1,250,000 revenu 
it receives from the Police Courts because of a special provi 
sion that all fines collected from persons arrested by City 


officers will be turned over to City coffers. 
* * * 


A delegation of Long Beach attorneys including Ralph 
Clock, former judge, P. E. Keeler, R. G. Swaffield and C. C. 
McWhinney recently appeared before the Board of Super 
visors seeking a resolution requesting Governor Richardso1 
to sign a bill establishing a Superior Court in Long Beach 
This recently enacted legislative measure creates a separate 
Superior Court Branch in Long Beach. It was adopted t 
adjust numerous cases which were tried in a branch estab 
lished in that city a vear ago and which was declared uncon 
stitutional by the Supreme Court. 
(Continued on page 264) 
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THE COMMITTEE ON PROBATE LAW AND 
PROCEDURE REPORTS: A Summary 


HE report to the Trustees of the Los Angeles Bar Associa- 
tion by the Committee on Probate Law and Procedure con- 
tains many timely and interesting matters. 

The Committee considered a proposed amendment to the Pro- 
bate Code which would allow attorneys’ fees as costs or other- 
wise to a successful contestant in a will contest. Under the 
present law in California, the attorney for an executor who suc- 
cessfully defends a will is allowed attorneys’ fees payable out of 
the estate. (See Estate of Rivere, 8 Cal. App. 773; Estate of 
Hunt, 33 Cal. App. (2d) 356; and 11B California Jurisprudence, 
». 503.) A successful contestant, however, is not allowed at- 
orneys’ fees payable out of the estate. This is considered an 
unreasonable and unfair situation. For example, there may be 
five heirs all of whom will participate equally if the contest is 
successful. John and Jane, two of the heirs, employ an attorney 
and successfuly contest the will. The other three heirs remain 
inactive, do nothing, and incur no expense and will receive the 
full amount of their inheritance without any expense whatsoever. 
John and Jane, who are the ones whose action benefits all of 
the heirs and the estate, are burdened with attorneys’ fees and 
court costs. This is further illustrated in Jn re Limberg’s Estate 
(1939), 11 N. Y. S. (2d) 908, at 909, where it is stated: “A 
contestant would then have to bear the expense for attorneys’ 
fees out of his own share despite the fact that his efforts re- 
sulted in equal benefit to all remaining distributees, who would 
thereupon benefit by their inaction.” Attorneys’ fees are allowed 
to a successful contestant as court costs or otherwise in many 
of the states including the following: New York, New Jersey, 
Montana, Washington, Oregon, Tennessee. An excellent dis- 
cussion is contained, with reference to the divergence of author- 
ity in the various states on this question, in 21 American Juris- 
prudence, p. 692; 10 A. L. R., p. 805; 69 A. L. R., p. 1058; 
128 A. L. R., p. 1011. There appeared to the members of this 
Committee to be no sound reason why, in California, a successful 
contestant in a will contest should not be entitled to receive attor- 
neys’ fees out of the estate. 

The Committee and the Board both found of particular inter- 

(Continued on page 261) 
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SUGGESTED CHANGES IN 
DOMESTIC RELATIONS LAW 


The Substantive Law Committee of the Association, for th 
year 1949, has submitted its Report which has been approved 
the Board of Trustees, in which suggestions have been made f 





the amendment of certain sections of the Civil Code relating 
separate maintenance, alimony, support money and child custod 
The proposals are, therefore, part of the legislative program 
the Association. 

The study of the subject was commenced by the 1947 Commit 
tee, continued in 1948, and completed in 1949. In making it 
analysis, the Committee called upon the advice of several of tl 
Judges of the Superior Court. 

Primarily, three objectives are accomplished: (1) clarificatio 
of existing statutes; (2) elimination of surplus and _ repetitiou: 
text; and (3) creating reciprocal obligations of husband and wit 
in the field covered. 

Civil Code Section 137 is dealt with in such a manner as to rm 
move the excess verbiage resulting from its frequent pieceme: 
amendment. The proposals make it clear that either a husband 


or wife may maintain an action for separate maintenance. 





A new section 137.1 is suggested, dealing with the subject o/ 
actions to compel support for minors. The Committee would giv 
such cause of action to a father, mother or to the minor acting 
through a guardian ad litem. 

Adoption of a new section 137.2 is urged, which would con 
tain provisions authorizing alimony pendente lite as well as cost 
and fees during the pendency of divorce, separate maintenance 01 
child support actions. This matter in less concise style, was in 
cluded in Section 137 together with other matters generally re 
lated to the support problem. It is the Committee’s thought that 
clarity will be accomplished by covering specific issues in separat 
sections or subsections. 

Section 137.5, dealing with attorneys’ fees, is redrafted to 
eliminate ambiguity and to expressly provide that such awards 
may be enforced by execution or other court orders. 

In its present form Section 138 fails to authorize child custody 
orders in separate maintenance actions, although such orders are 
made by the courts. It is felt that this should be expressly in 
cluded. 
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Existing provisions of Section 139 permit the court to compel 
an offending husband to support a divorcing wife, subject to court 
order. The Committee recommends that the statute be amended 
to make this obligation reciprocal, so that the court may compel 
‘the party against whom the decree or judgment is granted” to 
support the other in cases of divorce or separate maintenance. 
Section 140, dealing with the giving of security and appointment 
of receivers, and Section 141, pertaining to the order in which 
assets are to be resorted to execution, are redrafted to express 
the reciprocity principle written into Section 139. 

As it presently stands, Section 146 of the Civil Code directs the 
court to dispose of the community property and assign the home- 
stead of the parties in connection with its decree for “dissolution 
of the marriage.” The Committee proposes to include actions 
for separate maintenance in this section. 

Section 84 of the Civil Code deals with the subject of children 
of an anulled marriage and provides that their legitimacy shall 
not be affected by the judgment. It also directs the court to award 
their custody to the innocent parent in cases where the marriage 
has been annulled on the ground of fraud or force. In this re- 
gard the Committee recommends a statutory change authorizing 
the trial court to award their custody as the court may deem 
proper. It is the feeling that the existing provision in this regard 
is arbitrary and that the court should be at liberty to determine 
custody in all instances by considering the best interests of the 
minor children. 

The Substantive Law Committee, which submitted the report, 
was under the chairmanship of Leonard A. Diether. Other com- 
mittee members were Raymond V. Haun, John P. McGinley, 
Prentiss Moore, W. A. Sherwin, John S. Chapman, Edwin H. 
Corbin, Frederick C. Dockweiler and George Harnagel, Jr. 





WORD FROM THE PRESIDENT 


(Continued from page 225) 

(1) A concise statement with respect to matters con- 
sidered and action taken during the prior month by the Asso- 
ciation’s trustees. 

In this connection it is undoubtedly not generally known 
that the trustees have regular weekly meetings at which many 
matters of importance to every Association member are con- 
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sidered. Every effort will be made to keep the membershiy 
advised as to what the Board is doing. 

(2) It is expected that one or more pages will be devot 
each month to a brief discussion of any basic developments | 
the field of federal or state taxation, a subject close to tl 
hearts of all of us, which may have occurred during the prio 
month. 

(3) Committee reports of special significance will be pul 
lished with more regularity than heretofore. 

In this connection it has been impossible, because of cost 
to publish an annual issue which contains all the reports o 
the Association’s 33 or more committees. Practically a 
such committees do render reports, however, and report 
which are not published in full or summarized in the BuLL 
TIN are always available for inspection in the offices of the 
Association. 

Since the BULLETIN is the monthly reminder as to what the 
Association is doing as an organization, criticisms and suggestion 
from each of you are earnestly invited. In particular, materia 
of a timely nature is solicited for publication. 

Our able and hard-working committee, under the chairmanshiy 
of Gordon F. Hampton, is always ready to suggest to any in 
terested member the type of article which can be prepared and 
submitted for publication. 

It is hoped that each member who reads this page will have 
some suggestion to make which will lead to the betterment of 
the BuLLETIN and which will increase its value to each member 
of the Association. The BULLETIN is recognized as one of the 
outstanding periodicals of its kind in the country. Your co 
operation is necessary if it is to maintain its excellence and in 
crease its usefulness and influence. 

DANA LATHAM. 





THE CITY ATTORNEY 
(Continued from page 227) 
In October, 1781, Lord Cornwallis surrendered and English do 
minion of the Atlantic colonies ceased. Only a month before, on 
September 4, 1781, twelve unpromising colonists began building 


rush huts for themselves and families at an Indian village called 
Yang-Na, to hold the Pacific Coast for Spain. They had come 
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from Sonora and Sinaloa to fulfill their contract of settlement un- 
der Philip II’s ordenanzas, which settlement was blessed as the 
Pueblo de Nuestra Senora la Reina de los Angeles de Porciuncula, 
in ceremonies conducted by the San Gabriel Mission. “Porciun- 
cula,” the name given to the present Los Angeles River by Portola 
apparently had no special appeal in popular use. It was derived 
from the Franciscan festival day on which Portola, in 1769, had 
paused at the spot. 


The launching of this settlement, under the laws of the Indies, 
had involved some legal difficulty. The requirements of the orde- 
nanzas of Philip II were not well adapted to this new land. For 
instance, Law VI required settlers, among other things, to have 
blooded Castilian livestock, obviously difficult on such a far-away 
frontier. 

A decree was drawn up by Don Felipe de Neve, Governor, 
close to the problem, for the government of Alta California, of 


which the 14th Title treated of settlements and pueblos on a more 


realistic basis.? Promulgated at Monterey, this decree was referred 


3A translation appears in Dwinelle’s “Colonial History of San Francisco’? (1863), 
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to the King of Spain, who approved the decree on October 24 
1781. De Neve already had given instructions for the establish- 
ment of the new settlement, which was well under way before 
the Royal approval was given. 

Galindo Navarro, as the Procurador or Attorney General of 
the Four Interior Provinces gave a legal opinion to Don Pedro 
Fages, governor of Alta California, that he might legally lay out 
the pueblo lands of four square leagues for each pueblo, and that 
other grants should not be made to the disparagement of suc! 
lands,‘ in reliance on the ordenanzas. 


So, from 1781 to 1786, the inhabitants worked, while Vincent: 
Felix, the Royal Commissioner, watched. By 1783 a chapel, a 
guard house or jail, and a town house were built. In 1786, the 
nine remaining settlers complied with their bargain; a survey of 
the pueblo lands was made, each of the settlers was allotted a 
house lot, four fields for cultivation, and a branding iron. 


The town ayuntamiento was established, with its alcalde (mayor, 
who acted as justice of the peace or recorder), and its regidore 
(councilmen). 


Under the Spanish Constitution the Spanish Cortes, on May 23, 
1812, provided for the election of the Common Council, pursuant 
to the Spanish Constitution,® in each pueblo. 


A decree of the Cortes, of June 22, 1813, established the num- 
ber of alcaldes, regidores, and other officers in each pueblo or city, 
according to population. In 1822, it appears that the Los Angeles 
council was expanded by the addition of a sindico-procurador. 


*Dwinelle (op. cit.), addenda VI. 
5Dwinelle (op. cit.), addenda X. 
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\fter Los Angeles was made a city and capital of Alta California 
in 1835, the proceedings of the city council or ayutamiento indi- 
cate it was entitled to two alcaldes, four regidores and one sindico- 
procurador. 

The sindico-procurador was the city attorney. He had a com- 
bination job. Under the Spanish and the Mexican law, he was 
defined as the person “who in the common council is charged with 
promoting the interest of the pueblos, defending their rights, and 
complaining (remedying by suit) public injuries when they oc- 
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cur,’’® and he was also fisc or treasurer. The most substantial of 
those tangible rights and interests of the pueblo were the lands, 
waters and minerals of the town, and the revenues derived from 
the lands; plus excises on liquors. 


Besides its four square leagues, the pueblo of Los Angeles had 
other lands allotted to it for administration and grant. 


The earliest volumes in the Los Angeles city archives, treas 
ured by City Clerk Walter C. Peterson, are largely composed of 
petitions concerning land. The settler petitions for an allotment 
or urges the allotment of another has lapsed, or that there ar 
encroachments by others. Lanes are opened, and some are closed 
There are numerous matters relating to the zanjas or water ditche 
from the river. 


The petition, carefully written on special paper, bearing th 
documentary excise tax stamp or seal, was presented to the ayunta 
miento. Upon many a petition, there is endorsed the report of : 
council committee to which it was referred; and then, a few line: 
recording the action of the council on the report, signed by th: 
ayuntamiento members, and the sindico frequently signs as such 
Where lands are allotted, one may find he was on the allotment 
commiteee that viewed the land; and after 1834, he drafted the 
documents given the allottees to evidence their possessory right 

For several decades after 1850, the California Supreme Court, 
the federal courts and the United States Supreme Court wer« 
filled with litigation over California grants. The pueblo grants 
of San Francisco fill the early reports.‘ Those of Los Angeles do 
not. The local authorities had done their work relatively well 
The transition to American rule was expedited in Southern Cali- 
fornia and eased by the fact that a considerable number of Amerti- 
cans had settled in the region and had become naturalized Mexican 
citizens, receiving grants of land, from 1832-1850.8 In the years 
following 1850, there were a number of judges in the district 
who were familiar with the pueblo land system. The bulk of the 

*Escriche, Diccionario, Ayuntamiento; Dwinelle (op. cit.), par. 12. 

"Hart v. Burnett, 15 Cal. 530, involved the question of whether or not San Fran 
cisco had any pueblo rights. Los Angeles pueblo land cases primarily concern 
water rights: Felix v. City of Los Angeles, 58 Cal. 73; Vernon I. Company v. Los 


Angeles, 106 Cal. 237. 


8In 1836 alone, there were petitions presented to the ayuntamiento for naturaliza 
tion of Moses Carson (brother of Kit Carson), Dr. John Marsh, William Chard, 
Nathaniel Pryor, James Johnson, Samuel Carpenter, and William Wolfskill (who 
later began orange culture here): I Archives, City Clerk, 245, 281; II, 150, which 
are examples. 
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immigrants did not at that time come to Southern California. The 
mines were in the north. 


The sindico made many reports to the ayuntamiento concerning 
the city finances, and they are found in the present city archives 
for a considerable number of fiscal years.* The city funds were 
derived from rentals involving city lands and licensing.’1? For 
handling this revenue, the sindico was allowed a commission. On 
November 19, 1836, Narciso Botello, sindico, prayed for an allow- 
ance of commissions at the rate of ten per cent. The ayunta- 
miento committee recommended three per cent. The committee 
of the council kept watch over the financial affairs by periodic 
checkups, as on March 15, 1838, when an account of the sindico, 
Ignacio M. Alvarado, was audited and found correct." 

Sut the city was always having financial troubles. The ayunta- 
miento was always in the middle between the demands of rival 
claimants of the governorship, as that involving Alvarado and 
Carillo. 

Sometimes the sindico was hard pressed to collect his salary. 

This was true in 1837 when Alcalde Ybarra reported that he 
had had to receive eight colts, some hides and several bushels of 
corn in lieu of fines. The sindico claimed the colts on account of 
his past-due salary. The alcalde counter-claimed for money ad- 
vanced to pay the secretary of the ayuntamiento and for board of 
the colts. The council determined that the sindico should pay out 
the colts on claims against the city. Then it was discovered that 
the colts had eaten the corn and two had run away. 

Not all those elected to the office of sindico desired it, in spite 
of the penalties imposed for not accepting public office. Thus in 
December, 1838, Vincento Sanchez refused the office, which occa- 
sioned some concern to the ayuntamiento.'? 

There was in that year a war going on between rival claimants 
for the governorship, Don Carlos Carillo and Alvarado. Vincent 
de la Osa, a forceful member of the ayuntamiento, had been cap- 

®An example is that for 1834: I Archives, City Clerk, pp. 669-673. 

The lands were divided into several classes. There were the solares or single 
house lots; the suertes or fields, assigned by suerte or luck in drawing lots; ejidos, 
vacant commons; dehasas or pasturage; and propios, or proprietary lands leased out, 
whose revenue was a principal municipal finance item 


4I Archives, City Clerk, p. 53. 
®] Archives, City Clerk, pp. 581-686. 
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tured along with fellow councilmen and Alcalde Louis Aranas by 
Alvarado’s forces, and imprisoned in General Vallejo’s castillo at 
Sonoma. He and Regidor Jose Palomares eventually made their 
way back, and Osa became sindico. Narciso Botello returned and 
claimed his accrued allowances, but there were no funds. 


Faced with the practicalities of the situation, a petition had 
been presented to the council by citizens, requesting the council to 
withdraw support from Carillo. The sindico, Osa, ruled that the 
petition was not legal, as it was not presented on the officia 
stamped paper. This did not daunt the citizens, who the following 
day presented one fully legal in form. So the “recall” succeeded, 
as the ayuntamiento recognized Alvarado. 


But we must hasten on, to consider the men who have com¢ 
more into focus in the practice of law in the city. 

The military occupation of the city of Los Angeles by Unite: 
States forces from 1846 to 1850 involved numerous legal prob- 
lems for the sindico. The city records today contain copies of 
military regulations, sent from Gen. Winfield Scott’s headquarters 
in Mexico, authenticated by Wm. Tecumseh Sherman, lieutenant 
of artillery, as adjutant general, providing some rules for military 
government. 


The citizens of the state at an election in November, 1849, rati 
fied a constitution promoted by the U. S. Army commander in 
California. In 1850, an act was passed in the legislature for the 
incorporation of Los Angeles, and a general act also passed pro- 
vided for government of cities. The 1850 charter was nothing 
more than legislative recognition of the existing city government, 
and defined its boundaries, very important to the city. 


Under the treaty of Guadalupe Hidalgo, its citizens became 
American citizens, and their collective property in the form of the 
pueblo lands was protected by the treaty obligation. 


The machinery of city government at the time was carried 
over from its Mexican organization. There was little need to do 
otherwise, for the powers of the council and the scope of the 
municipal administration were little changed. However, it is in- 
teresting to note, that the ayuntamiento had exercised jurisdiction 
over a considerable area outside the pueblo boundaries. Pending 
the creation of county government, it was the county government 
as well over the sixteen square leagues it claimed as city lands. 
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II. 
BENJAMIN IGNATIUS HAYES 


ARLY in 1850 a number of lawyers 

arrived in Los Angeles. These in- 
cluded Benjamin Hayes, J. Lancaster 
rent, William G. Dryden and Lewis 
Granger, all of whom became city attor- 
neys and had notable legal careers. 

Senjamin I. Hayes was a college grad- 
uate, born in Baltimore in 1815, who came 
overland from Missouri, arriving Febru- 
ary 3, 1850. He met and formed a part- 

Benjamin Hayes nership with Jonathan R. Scott, for many 
years thereafter a leader at the bar. 

Hayes arrived with total assets of three mules, which he pro- 
ceeded to sell. On April 1, less than two months after his ar- 
rival, he was a candidate for the office of city attorney, at the 
municipal elections to fill the offices for the first time under the 
new constitution, and he was elected. Fast work for a newcomer! 

Hayes took the oath of office as city attorney on July 3, 1850, 
and the salary set was $500 per annum.!* Apparently the City 
Council did not make too frequent demands upon him. In August 
1850 Benito Wilson, who was already the elected County Clerk, 
was elected to the City Council. Hayes ruled there was no in- 
compatibility in office. (Hayes himself, at the same moment, was 
County Attorney.'*) 

When Coronel was about to make his first ad valorem assess- 
ments, he wished to know what lands to assess. Many “city” 
lands, claimed by it were outside the four square leagues to which 
its first American charter had trimmed it. So he was told to 
confer with the city attorney. No report was made for eight 
months.!®° The absence of adequate survey made the task difficult. 

The city passed its first general licensing ordinance, which im- 
posed fees on a gross receipts basis. When the city wished to 
auction off some of its lots, the treasury being low, Hayes pointed 
out that the auctioneer would have to pay the tax.'® 


On May 1, 1851, the salary of the city attorney was cut to 
“3y Records, City Clerk, pp. 9-10. 

4] Records, City Clerk, p. 7 
1%] Records, City Clerk, p. 7 
1%] Records, City Clerk, p. 116. 
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$300 per year, the council reserving the right to allow extra com- 
pensation for special services. On May 7, W. G. Dryden was 
elected city attorney. Hayes, as partner of his fellow Missourian, 
Jonathan Scott, may not have been longer interested in the city 
job. At least, in February, 1851, Lewis Granger (later a city 
attorney) billed the council for $10 for service in a suit, and was 
told to settle his claim with the city attorney.17 

In 1852 Hayes was elected the first district judge. On January 
1, 1864, the district was enlarged by adding San Luis Obispo and 
Santa Barbara Counties, and Don Pablo de la Guerra of Santa 
Barbara became his successor. 

Hayes, as judge, found murders a major judicial concern, there 
being about one a day in Los Angeles at that time. He was very 
sensitive of the need of counsel for the accused, and his diaries 
show him praying in the church for one he had sentenced to hang 

In 1850, as prosecuting attorney, he tried the Lugos, sons oi 
a prominent citizen, for the alleged murder of two men, who had 
misdirected Lugo’s party, pursuing Indian cattle thieves, into a1 
ambush. The Lugos were defended by another newcomer, |] 
Lancaster Brent, who secured their acquittal. On the preliminary 
hearing, outlaws packed the coutroom, and their leader, Irving, ai 
ex-cavalryman renegade, threatened to “get” the Lugos if the) 
were admitted to bail. The marshal was hard put to maintain 
order, and later, an assassin shot at Hayes, putting a bullet through 
his hat. 

As judge, in January 1855 he sentenced two men to hang. These 
were Alvitre and Brown. Through the efforts of his counsel, 
Cameron E. Thoms (who later was city attorney), Brown secured 
a stay of execution from the Supreme Court. A similar stay was 
requested for Alvitre. It was granted, but before it was known 
of or received, Alvitre was executed. The rope broke, and the 
job had to be done over. A crowd then formed, designed to lynch 
Brown. Stephen C. Foster, Yale graduate, superintendent of 
schools and mayor, resigned as mayor to take part in the lynching 
Brown was seized from the sheriff, and asked if he had any last 
word. He stated he wanted “none of the greasers’—Mexicans 
were numerous in the crowd—to pull on the rope. So he had 
an all-American hanging.’®* Perhaps Brown’s request was induced 
by the Alvitre disaster. 


1] Records, City Clerk, p. 137. 
Newmark, Sixty Years in California, p. 139. 
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Hayes protested in 1854 when the sheriff offered $500 for de- 
livery of two murderers, alive or dead, and they were delivered 
dead, as this seemed productive of more violence. 

In his diary, Hayes noted that he attended a ball, given by two 
gentlemen “lately admitted to the bar,” at the Gila House at San 
Diego. These two had been brought before his court for admis- 
sion. He had some doubt as to their study of the law, not removed 
a whit when the attorney moved their admission for the investi- 
gating committee. One was Mr. Nichols, a preacher, and the 
other a Dr. E. Knight. On the motion it was stated that “one 
had studied the law of God, the other being a physician was read 
in the laws of nature. Their studies in the statutes and common 
es a:  e 

In 1857, he recorded with evidenct condemnation that the U. S. 
District judge had spent a portion of last election day at the polls, 
challenging voters and giving opinions on election laws, and that 
the county judge was inspector of election. In 1858, the Los 
Angeles vote for the district judgeship he held was 363 votes, San 
Gabriel 170, San Pedro 38, and San Bernardino 135. 

When Hayes resigned as county attorney in 1851, he was suc- 
ceeded by Lewis Granger, who became city attorney in 1855. 

Hayes was an eager collector of the early history of the area, 
and in 1876, published a county history with two other early pio- 
neers, J. J. Warner and J. P. Widney. 

Hayes’ sister married Benj. S. Eaton, who was the first district 
attorney in the county, and another sister taught in the first public 
school in the city. 

Ignacio Sepulveda, himself a judge of Los Angeles County, 
stated of Hayes: “He made an upright judge. As a lawyer he 
was learned. As a man, he was unassuming, gentle and good.” 

(To be continued) 





PROTECTION FOR INVENTIONS 
(Continued from page 230) 

needed to prove a date of conception, this record being signed and 
dated by good witnesses who can later testify that the invention 
was fully disclosed to them on the dates on which they signed the 
record. The value of such a record depends, to some extent, upon 
how completely it discloses the invention but even a very poorly 
prepared record may be of value, since any defects in the record 
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can usually be later supplied by the witnesses, if they understood 
the invention at the time they signed and dated the record. 

The average inventor himself can prepare a preliminary dis- 
closure which will serve to establish a date of conception. I rec- 
ommend that it be written in ink and, if necessary, on a large 
sheet of paper which can be folded twice producing eight pages 
each 84x13 inches. That is, the sheet would be 17x26 inches, or 
thereabouts. It should be illustrated by rough sketches or photo- 
graphs pasted to the sheet. The written description should describe 
the objects sought to be accomplished by the invention and how 
they are accomplished. No oath, claims, or other formal parts 
found in a patent application need be included. The inventor 
should sign and date the disclosure under the legend “invented by” 
and each witness should sign and date it under the caption “wit- 
nesses.” Obviously, if an inventor has made a model of his in- 
vention it should be shown and explained to his witnesses and 
thereafter preserved. If the model was made by any one other 
than the inventor, that person should be a witness and if he was 


paid for his services by check, the check after it is cashed, should 





over 45 Years experience 


PROPERTY MANAGEMENT 
SALES AND LEASES 
APPRAISALS 


INSURANCE 
e LOANS 





ESTABLISHED 1904 


ROWAN BUILDING 
458 SOUTH SPRING STREET 
TRINITY 0131 























248 Los ANGELES BAR BULLETIN 


be preserved. Any lawyer will be able to think of other proofs 
that can be perpetuated in special cases and will realize that it 
will help if these proofs are mentioned in some way in the pre- 
liminary disclosure. 

Owing to the pernicious activities of certain advertising agencies, 
there seems to be a widely spread belief that an inventor can pro- 
tect himself by writing such a disclosure, which is witnessed by 
no one, and mailing it to himself in a sealed envelope which he 
holds unopened until he needs proof of invention. This is rather 
silly as any lawyer will recognize. Rubber cancellation stamps 
such as used by the post office could be easily counterfeited, and 
such spurious proof could be easily fabricated. 


It should, however, be recognized and explained to the client 
that such preliminary disclosures give an inventor no rights and 
are quite temporary in their nature. Unless an inventor, after 
conceiving an invention, proceeds with reasonable diligence to re- 
duce it to practice, proof of early conception is of little value. In 
other words, an inventor who prepares a proof of conception as 
above described and lays it away, doing nothing further with it 
until he discovers someone else is working along similar lines, 
will obtain very little advantage from such a disclosure. The 
only way anyone gets any vested rights to an invention is by the 
issue of a patent. The only merit in any such preliminary dis- 
closure is that it gives an inventor a little temporary protection 
at low cost which is often highly desirable. If he expects to get 
any real protection, he should file a patent application. 


The principal reason why I suggest that general attorneys so 
advise their clients is that such general attorneys are often in con- 
tact with inventors who hesitate to consult a patent attorney or 
agent. The above advice is like that given under the heading 
“What to Do Before the Doctor Arrives,” and probably has about 
equal value. 


The average amateur inventor often loses substantial rights due 
to being too suspicious to seek advice from a patent lawyer but, 
in some cases, he may consult his general attorney. It is not sug- 
gested that general lawyers go very deeply into patent practice, 
but a little good and timely advice by a general practitioner may 
preserve a corpus that would otherwise be lost beyond resuscita- 
tion by the patent practitioner. 
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TAX PLANNING 
(Continued from page 229) 

were incident to the military and naval operations of World War 
II. Denial of these claims was easy. The incentive of tax sav- 
ings was overshadowed by stronger motives, such as loyalty to 
one’s country, requiring persons to go where they were needed 
most. The following are some of the reasons expounded by the 
courts and the Commissioner in denying exemptions under Sec- 
tion 116: 

(1) Mere presence in a foreign country is not sufficient. 
The United States citizen must identify himself with 
the customs of the community in which he seeks to establish 
his residence ;5 


=) 


The taxpayer at all times during his stay abroad was under 
the jurisdiction of the military or naval authorities of the 
United States, and, not having come under the jurisdiction 
of the foreign country, he could not have become a resident 
even though he may have so desired ;° 

(3) The taxpayer was a mere technician, pursuing the same 
labor as previously performed in the United States, whose 
intention at all times must have been to return to the 
United States as soon as the affairs of war permitted ;7 


(4; 


United States citizen having residence here and being 
absent from the country on some war construction job and 
living in more or less temporary quarters which he will in 
all probability abandon upon the termination of his tem- 
porary employment in the foreign country must be classified 
as a transient and not a resident ;§ 


_—~ 
mn 


The taxpayer always intended to return to the United 
States, as evidenced by the absence of any demonstration 
of an intent to abandon his family in the United States.® 

Neither counsel for the Government nor the taxpayer’s advo- 
cate will find it difficult to distinguish the war worker cases from 
situations out of which future litigation will arise. Their impor- 
tance lies in the multiple reasons used by the courts in denying 


5Downs v. Commissioner, supra. 

®*Johnson v. Commissioner, CCH Dec. 15,430, 7 T.C. 1040 (1946). 

TIhnid 

‘Mim. 5632, Feb. 9, 1944, 443 CCH Para. 6154, I.T. 3642, 1944 C.B. 262. 

®*Leacock v. Commissioner, CCH Dec. 16,178(M), 6 T.C.M. 1282 (1947). See also 
the recent decision of the Tax Court in Thorsell v. Commissioner, 13 T.C. ...... , No. 119, 
CCH Dec. 17,306 (December 12, 1949). 
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exemption, aside from the basic proposition that war workers 
should not be exempt, which are finding their way into decisions 
that affect our post-war citizen in foreign commerce. 

Of real concern, now that the hardly muffled political and eco- 
nomic wars following World War II are getting into full swing 
and American citizens are flocking abroad, are the few cases deal- 
ing with persons whose activities abroad were of the sort that 
will be necessary to the anticipated future growth of American 
commerce and the spreading of its democratic principles in foreign 
lands. Now and in the years immediately ahead, more than ever 
before, there is the need for a clearly defined financial incentive of 
tax exemption to induce more of our talented citizenry to go 
abroad. Only a few of the recent cases need be examined for one 
to conclude that the courts so far have not been able to clarify 
the attempt of Congress to set a standard in amending Section 116, 
and the Treasury Regulations only add to the confusion. 

In the case of Swenson v. Thomas,® exemption was allowed 
under Section 116 where the taxpayer, an American geophysicist, 


1047-2 USTC 9404, 164 F. (2d) 783 (C. A. 5th, 1947), reversing 46-2 USTC 9382, 
68 ¥. Supp. 390 (N. D. Tex., 1946). 


* 
2 
* 
+ 
. 
a 
Py 
FIDUCIARY .° SERVICE FOR CORPORATIONS 
° 
® 
e 


* some of your clients might appreciate your recommenda- 
tion that we act as Trustee under Trust Indenture securing a bond or note 
issue; Transfer Agent to handle issuance and transfer of stock; Registrar to 
register shares of stock of corporations; Dividend Disbursing Agent; Deposi- 
tary in reorganization of a corporation’s capital structure; Trustee to hold 
stock deposited pursuant to a Voting Trust Agreement; Depositary and 
Trustee for insurance policies issued in connection with long term ground 
leases; Paying Agent for coupon interest or bond principal; Trustee under 
Pension and Profit-Sharing Plans........ For complete information call 


CALIFORNIA TRUST COMPANY 


(OWNED BY Cattreanta BAN K ) 


MICHIGAN 0111 * 629 SOUTH SPRING STREET * TRUST SERVICE EXCLUSIVELY 














252 Los ANGELES BAR BULLETIN 


had been engaged in oil prospecting in Colombia, South America, 
for four years. He had left the United States with a three-year 
contract which could be terminated at any time upon thirty days’ 
notice. The domicile of the taxpayer admittedly was in the 
United States, and he at all times intended to return to the 
United States upon the completion of his work in Colombia. 
During his stay in Colombia, he paid income taxes to that gov- 
ernment. His work in prospecting for oil required him to be 
on the move almost daily, preventing him from establishing any 
sort of permanent abode and from engaging in cultural activities. 

The decision of the Fifth Circuit in the Swenson case stated 
the purpose of Section 116 to be, as demonstrated by its legislative 
history, “in the interest of foreign trade to induce Americans 
to accept employment abroad and put American business on 
an equality with foreign competitors.”!! In explaining what con- 
stitutes a bona fide resident, the court seized upon the Commis- 
sioner’s Regulation 111, Sec. 29.211,!* dealing with resident aliens 
in the United States. That regulation is referred to in the regula- 
tion construing Section 11678 as determinative, but the Commis- 
sioner consistently has urged a construction, when applying Sec- 
tion 116, which is entirely at odds with his position when the ques- 
tion of residence of an alien in the United States is in contro- 
versy.'* The court said, in effect, that a person is a resident who 


"Jd. at 12,977. 

"Section 29.211-2 reads: ‘An alien actually present in the United States who is 
not a mere transient or sojourner is a resident of the United States for purposes of 
the income tax. Whether he is a transient is determined by his intentions with regard 
to the length and nature of his stay. A mere floating intention, indefinite as to time, 
to return to another country is not sufficient to constitute him a transient. If he lives 
in the United States and has no definite intention as to his stay, he is a resident. 
One who comes to the United States for a definite purpose which in its nature may 
be promptly accomplished is a transient; but if his purpose is of such a nature that 
an extended stay may be necessary for its accomplishment, and to that end the alien 
makes his home temporarily in the United States, he becomes a resident, though 
it be his intention at all times to return to his domicile abrecd when the purpose 
for which he came has been consummated or abandoned. An alien whose stay in the 
United States is limited to a definite period by the immigration laws is not a resident 
of the United States within the meaning of this section, in the absence of exceptional 
circumstances.” 

REGULATION 111, Sec. 29.116, provides: 

“# * “® Whether the individual citizen of the United States is a bona fide resi- 
dent of a foreign country shall be determined in general by the application of the 
principles of sections 29. 211-2, 29.211-3, 29.211-4, and 29.211-5 relating to what con 
stitutes residence or nonresidence, as the case may be, in the United States in the 
case of an alien individual.” 

“See for example: Chapman v. Commissioner, CCH Dec. 16,049, 9 T.C. 619 
(1947), wherein the Court states: 

He had no definite intention as to his stay, i.e., he did not know how many 
years Me bh. . remain here. An extended stay was necessary to accomplish the pur- 
pose for which he came and to that end he made his home temporarily in the United 
States. He thus became a resident within the definition of the regulation, even 
though he may have intended to return to his domicile abroad when the purpose for 
which he came had been accomplished or abandoned. He conducted his business here 
during the taxable years. The respondent has not advanced any reason why such 
a person should be regarded as a nonresident within the meaning of that term as 
used in sections 211 and 212 and, consequently, his argument based upon those sec- 
tions merits no further consideration.” 
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enters a foreign country with no definite intention as to his stay 
which would indicate an early termination thereof. In Swenson’s 
situation, “his business was likely to require ‘an extended stay’ and 
did take four years.”!® Practically the whole opinion of the court 
is summarized by it in the following quote: 

“We think there is no evidence whatever that there 
was any want of good faith. Swenson did not live in 
Colombia to evade taxes or for any bad purpose, but only 
to do the work he was sent to do. We think there can 
be no doubt that his continuous and unbroken living there 
for four years was ‘residence.’ He did not change his 
citizenship, nor does the law contemplate that. The ex- 
emption was expressly made for citizens of the United 
States. The law says nothing of domicile, or changing 
that. Domicile is not changed by foreign residence so 
long as there is an intention to return home. Swenson 
in applying for his passport stated his domicile was in the 
United States; and he has never changed it. But not- 
withstanding the fact that he established no fixed home in 
Colombia, or even a settled place of abode, his work 
requiring him to be ever on the move, it remains true that 
he was always living in Colombia, attending to his busi- 
ness there ; and that we think constitutes residence there.” 

Shortly after the decision in Swenson v. Thomas, the Tax 
Court was faced with a case that was practically identical. In 
Harvey v. Commissioner,® the taxpayer had been a fellow em- 
ployee of Swenson and had spent four years in Colombia. The 
Tax Court followed the Swenson case in granting an exemption, 
placing particular emphasis on the facts that Harvey had been in 
the foreign service of his employer, an American company, almost 
continuously since 1936; he had no family, so that his home was 
where he “hung his hat”; and he had paid Colombian income 
taxes. This last factor, of paying income taxes levied by a for- 
eign country, appears to be the very strongest consideration in the 
determination of the Tax Court that a bona fide foreign residence 
has been established, the court having gone so far as to state in 
one case’? that Congress intended, in amending rather than repeal- 
ing Section 116, to avoid double taxation on those individuals who 
were subject to the income tax of foreign countries. Thus, the 


USwenson v. Thomas, 47-2 USTC 9404, at p. 12,978. 

%CCH Dec. 16,231, 10 T.C. 183 (1948). 

MNesland v. Commissioner, CCH Dec. 15,444(M), 5 T.C.M. 890 (1946). Cf. 
Chidester v. U. S., Court of Claims No, 47693, 82 Fed. Supp. 322 (1949), wherein the 
court stated that “the language (of the statute) does not make the imposition of taxes 
by or the payment to a foreign government a condition precedent to the permitted 
exclusion.” 
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Tax Court seems to disregard, or at least relegate to a very second 
ary position, the avowed purpose of Congress to promote the for- 
eign commerce of the United States and looks only to the preven- 
tion of double taxation. 

In the case of Glascock v. Commissioner,’® the Tax Court de 
nied an exemption under Section 116 to the taxpayer on thi 
ground that he had not established the fact of bona fide residence 
in Saudi Arabia even though he had proved that he had been i: 
that country for about eighteen months, including all of the taxable 
year in question. Among the points found to be unfavorable to 
the taxpayer were the following: 

(1) As a mechanic, he was restricted by regulations of the 
employer as to his movements outside the construction 
area ; 

(2) He was quartered in temporary barracks ; 

(3) He had paid no taxes to Arabia, none being due. 

As it had in some other cases, the court mentioned that the tax 
payer had not applied for Arabian citizenship, which appears 
anomalous when it is noted that, by its express terms, Section 116 
is for the benefit of “citizens of the United States.” The court, 
in denying the taxpayer’s contention that mere presence in for- 
eign lands other than sojourning is all that the statute requires, 
relied on Senator George’s statement, as Chairman of the Senate 
Committee on Finance, that Section 116 was amended so that a 
‘“‘k * * nonresident American citizen who establishes a 
home, maintains his establishment, and is taking on corresponding 
obligations of the home in any foreign country’ may enjoy the 
exemption. And ‘* * * so that technicians, American citi- 
zens, who are merely temporarily away from home, could be 
properly reached * * * for taxation purposes.’ ’’!® 

From the point of view of the taxpayer contemplating the un- 
dertaking of a career abroad, for example, for a large American 
company interested in building a foreign market for its product, 
whether it be buttons for clothing or bulk plants for the storage 
of oil and gas, the litigated cases and the regulations and rulings 
of the Commissioner on Section 116 must be confusing. How- 
ever, from them can be gathered many pointers on what should 
or should not be done by way of evidencing one’s actual intent 


CCH Dec. 16,616(M), 7 T.C.M. 675 (1948). 
Report of Hearing before Senate Committee of Finance, cited supra, note 4. 
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to become a resident abroad. The taxpayer, acting in good faith, 
must plan his undertaking of work and residence abroad just as 
carefully as he would plan a tax-free corporate reorganization of 
his closely held business. 

As in most tax questions, substance is paramount, but the bur- 
len of proof may be insurmountable for the taxpayer if the form 
of his activity obscures the substance. No matter how sincere the 
taxpayer may have been about establishing his residence abroad, 
he may be faced with evidence, created by his own carelessness or 
lack of knowledge, which in a court of law establishes his inten- 
tion as that of a transient. While there is no clear-cut formula by 
which the taxpayer can assure that his earnings from personal 
services while abroad will be exempt from the income tax of the 
United States, the following considerations would seem to be 
pertinent : 

1. If the taxpayer is going abroad in the employment of a 
particular organization or organizations, he should have a con- 
tract, the terms of which should not conflict with his intention 
to become a resident of the foreign country to which he is going. 
The period of employment called for by the contract should be 
as long a period as is consistent with the expectations of the em- 
ployee to remain abroad. A long-term contract with a termina- 
tion clause, to take effect upon the happening of appropriate con- 
ditions, would seem to be better evidence of the intention of the 
taxpayer to reside in a foreign country for a certain length of 
time than is a short-term contract with a renewal clause. Also, 
the contract should set forth the importance of the position of 
the employee in the foreign country so as to eliminate him from 
the class of so-called “technicians.” A recital of the purpose of 
the taxpayer’s going abroad in relation to the development of the 
company’s foreign business and of American commerce in general 
would seem to be appropriate to show that the activity being un- 
dertaken is of the sort that Congress desires to encourage by 
Section 116. It might have the effect of showing the intent of 
the taxpayer to establish a residence, in that the purpose stated 
would be one which may not be accomplished in a short period of 
time and even might not be accomplished within the minimum time 
provided in the contract. 

The employer might admonish the employee in the contract 
that the very nature of their agreement necessitates the employee 
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having in mind that he must become a resident of the foreign 
country for a long period of time and that he is expected to be- 
come a part of the community in which he finds himself so as to 
best represent the interests of American business while he is a 
resident of the foreign country. 

2. Upon leaving the United States, all declarations made in 
connection with passports and visas should show the intention of 
the taxpayer to remain abroad for as long a time as is consistent 
with the purposes stated in his contract and for any additional 
periods of time anticipated by him that may not be covered by 
his contract. Whenever possible, he should record his intention 
to become a resident of the foreign country for at least a stated 
minimum number of years and possibly an indefinite period be- 
yond that minimum number, if that is in accordance with his 
actual intention. 

3. Upon arrival in the foreign country, the taxpayer should 
establish a “home.” His place of abode should be of as perma 
nent a type as is locally available. It should reflect his social 
and economic standing in the community in which he finds him- 
self. Obviously, in some activities, such as oil prospecting, n 
type of permanent dwelling is possible, but where the taxpayer is 
able to secure appropriate accommodations, his use of a tempor- 
ary type shelter would certainly be evidentiary of his intention not 
to become a resident of the foreign country. A part of establish- 
ing a “home” in a foreign country would be membership in local 
societies or clubs and taking part in other community activities 
of a social and cultural nature. 

4. If the taxpayer is a family man, the presence of his family 
with him in the foreign country would have a bearing upon his 
actual intent to be a resident of that country. A man who leaves 
his wife and young children in the United States would have a 
point against him when he attempted to prove that he intended, 
at the time he left this country, to become a resident of a foreign 
country, since there would be the implication that he also intended 
to abandon his family. 

5. Compliance with the local laws is an important element in 
establishing an intent to be a resident of a foreign country. The 
securing of a driver’s license and other permits required by the 
laws of the foreign country is certainly desirable, but the most 
important consideration in this respect is the payment of taxes, 
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particularly such income taxes as may exist in the foreign 
country. 


6. The employee and the employer being in agreement that 
the employee is to become a resident of the foreign country and 
therefore entitled to exemption under Section 116, the employer 
should not withhold taxes from the salary paid to the employe 
which is attributable to his personal services rendered in the for- 
eign country, and the employee should not pay an estimated ta: 
on such salary. In other words, since it is being contended tha 
the salary is exempt from the United States income tax, there i: 
no income which would result in a tax and no estimated tax upon 
which to make an advance payment. While it is not necessary t« 
do so, practical considerations would seem to require that the tax- 
payer appropriately report his earnings from his work abroad in 
a schedule attached to his regular income tax return, with a state 
ment to the effect that such earnings are exempt under the pro 
visions of Section 116 of the Internal Revenue Code. 


CONCLUSION 


The foregoing discussion of the statute, regulations, and cases 
on the exemption from the United States income tax of earnings 
of American citizens working abroad has attempted to illustrate 
the inadequacy of the language of Section 116 to establish a stand- 
ard upon which the Treasury Department and the courts can 
predicate a sound execution of the intent of Congress. The various 
courts have shown no degree of uniformity in rendering their 
decisions construing Section 116. It is apparent that, if any de- 
gree of consistency is to be reached by the courts, one or more 
cases under this section will have to be passed upon by the Su- 
preme Court of the United States. In considering such a case, 
the Supreme Court will have an opportunity to write into law a 
concept of what sort of foreign activity, engaged in by citizens 
of the United States, should be encouraged and rewarded by 
exempting the earnings therefrom from income taxation. 


Perhaps a better solution to the problem than asking for judi- 
cial legislation would be the reconsideration of Section 116 by 
Congress in the light of current world affairs. Congress could 
then decide what foreign activities further the cause of America 
best, and it could establish a more readily definable classification 
of activities of American citizens abroad which will be encouraged 
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by exempting from income taxation the earnings derived there- 
from. 

More certain than any other proposition advanced in this article 
is that every citizen about to go abroad to work and establish his 
residence should plan for the tax consequences he believes should 
flow from his undertaking. 





(Continued from page 233) 
est the New York statute allowing compensation to attorneys, 
which is as follows: 

“Section 23la. Compensation of attorneys. At any 
time during the administration of an estate, and irre- 
spective of the pendency of a particular proceeding, the 
surrogate shall have power to hear an application for 
and to fix and determine the compensation of an attor- 
ney for services rendered to an estate or to its represen- 
tative, or to a devisee, legatee, distributee or any person 
interested therein; or in proceedings to compel the de- 
livery of papers or funds in the hands of such attorney. 

Such proceedings shall be instituted by petition of a 
representative of the estate, or a person interested, or 
any attorney who has rendered services. Notice of the 
application shall be given in such manner as the surro- 
gate may direct. The surrogate may direct payment 
therefore from the estate generally or from the funds in 
the hands of the representative belonging to any legatee, 
devisee, distributee or person interested therein. 

In the event that any such attorney has already re- 
ceived or been paid a sum in excess of the fair value 
of his services as thus determined, the surrogate shall 
have power to direct him to refund such excess.” 

While Section 383, Probate Code, allows court costs in a will 
contest after probate, there appears to be no similar section 
allowing court costs before probate. A new section to be num- 
bered 375, Probate Code, is, therefore, recommended to accom- 
plish this. 

The Board of Trustees has asked this year’s Committee to 
complete an analysis of these suggestions and to report back 
by May 1, 1950, in time for reporting on the matter to the 
Delegates at the State Bar Convention. 

The Committee recommended amendments to the Probate 
Code to permit notarial wills to be established or proved in Cali- 
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fornia in accordance with the laws of the states and countries 
which permit notarial wills. It appears that there is no uni- 
formity in California on the question as to whether or not no- 
tarial wills should be admitted in California. Notarial wills 
apparently are recognized in Louisiana and likewise in Quebec 
and Mexico for the purpose of permitting principally those per- 
sons who can neither read nor write to go before a Notary 
Public and state their intentions with reference to devising and 
bequeathing their property. It seems that this will is then re- 
corded by the Notary Public in his records and recognized as 
a valid will in those places when prepared in the manner pro- 
vided by the statutes. The Board of Trustees has recommended 
this amendment to the Code. 

The Committee also considered problems relating to the ad- 
ministration of trusts under Sections 1125, 1125.1, 1126, and 
1127 of the Probate Code. The changes recommended by the 
Committee accomplish the following: 

(a) The wishes of the testator concerning the appointment of 
a successor trustee when named in his will must be followed by) 
the court in the absence of good cause. 

(b) The court in such cases may waive the bond of the suc 
cessor trustee whenever the testator so directs. 

(c) The Probate Code is brought into conformity with the 
provisions of the Bank Act, and testamentary trustees under 
bond are permitted to reduce their bond through the appointment 
of a depositary as is now specifically permitted in the cases of 
an executor, administrator, or guardian. 

(d) During the pendency of the probate and prior to the 
establishment of the trust or distribution, any trustee or successor 
trustee named by the testator can be appointed after giving the 
same notice as would be required upon the hearing on the peti- 
tion for distribution. 

(e) A petition for the appointment of a successor not named 
by the testator would require the mailing of notice to the parties 
interested in the trust. 

The Committee felt that in the naming of a trustee and in 
the matter of the amount of the bond, or the dispensing with 
the necessity of filing a bond, the expressed wishes of the tes- 
tator should be observed. The Board of Trustees has asked 
this year’s Committee to investigate this matter further. 
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Of particular interest is the report on the continued study 
of this year’s Committee of the advisability of amending the 
Probate Code to provide for a relationship akin to that of a 
guardianship wherein the person acting would be called a “con- 
servator.” It appeared that in some of the states, including 
Massachusetts, the word “conservator” was used. The term “‘in- 
competent” seems to have a certain stigma attached to it. Per- 
sons of advanced age, or because of illness or injury, frequentl) 
are not able to look after their own affairs but are not insane 
or incompetent as the term is commonly accepted. Objections 
are not infrequently made to having one’s parent referred to as 
an incompetent in a public record. Mr. Arthur R. Kimbrough, 
who was assigned the task of investigating this matter further, 
prepared a new chapter to be added to the Probate Code and 
to be numbered Chapter XVI thereof under the title ““Conserva 
torship.” 

Time did not permit the Committee to complete its study oi 
conservatorships. However, the Committee recommended the com 
pleted report of Mr. Kimbrough to the Board of Trustees in 
principal. The Board of Trustees has asked this year’s Com 
mittee to continue and complete its analysis of this proposal 
and it has been informally suggested that consideration be given 
to working the subject matter of conservatorships into the chap 
ter on guardianship rather than to establish a new chapter. 

The 1949 Committee functioned under the chairmanship of 
John S. Frazer. Other members were Karl R. Levy, John W. 
Luhring, Lawrence L. Otis, Donald R. Peck, Jackson A. Jor- 
dan, Arthur R. Kimbrough and George W. Fenimore. 





SILVER MEMORIES 
(Continued from page 232) 

County Counsel Edward Bishop is being congratulated by 
the Board of Supervisors as “a model public official” upon 
completion of his tenth year in the county department of 
which he has been chief for the last two years. At the time 
3ishop entered the County’s service in April, 1915, the force 
of the Counsel’s office consisted of six attorneys and three 
stenographers. It now includes fourteen attorneys and eleven 
stenographers. Bishop is a native of Minnesota, a graduate of 
Pomona College and of Columbia Law School. 
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